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M8.  Given the legal requirement for the Mayor to have regard to the need to 

ensure that the Plan is consistent with national policies1, is it justified for 
certain policies to deviate from national policy and guidance2? 

 
8.1 Please see the Mayor’s response to the Preliminary Questions 5 and 6. 
 
  

                                                      
1 GLA Act section 41 
2 London Plan (December 2017) paragraph 0.20 
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Appendix 
 
PQ5 Which specific policies in the London Plan deviate from national policy and 
guidance?  
 
PQ6 Given the legal requirement for the Mayor to have regard to the need to ensure 
that the London Plan is consistent with national policies[1], what is the justification 
for each of the policies deviating from national policy and guidance?  
 
1 The following response covers both questions as the answers are interrelated.  

 
2. As set out in section 41 of the 1999 GLA Act, in preparing any strategy the Mayor shall 

have regard to the need to ensure that the strategy is consistent with national policies. 
While section 41 thus identifies a ’need‘ for the strategy to be consistent with national 
policy and guidance, it will be noted that the duty itself is to ’have regard to‘ this need.  
Consequently, while any deviation from national policy or guidance would need to be 
justified, provided the Mayor has regard to the need for consistency, there is no absolute 
requirement for the London Plan to be consistent with national policy or guidance.   
 

3. The key document which sets out national policies on planning is the NPPF, which sets out 
the Government’s planning policies for England. It provides a framework for delivering 
sustainable development, but within that framework, it allows for solutions to be tailored 
to meet the specific needs of the area3. The 2012 NPPF is drafted with Local Planning 
Authorities in mind - it does not provide specific guidance for Spatial Development 
Strategies such as the London Plan. This has in the past created confusion in terms of the 
role of the NPPF, the London Plan and Development Plan Documents. The draft London 
Plan is clear that the Mayor has had regard to the NPPF and other relevant national policy 
in the development of a London-specific approach. 
 

4. Due to London’s differences both in terms of its two (and in some areas three) tier 
planning system and in the specific issues it faces, in some instances the draft London 
Plan, while having had regard to national policy, promotes a tailored approach which 
deviates from specific elements of national policy in order to deliver the same overall 
outcome of sustainable development. This approach is consistent with Section 41 of the 
GLA Act and the NPPF, which states in paragraph 10 that ‘plans and decisions need to take 
local circumstances into account, so that they respond to the different opportunities for 
achieving sustainable development in different areas.’  
 

5. Therefore, while a limited number of policies in the draft Plan arguably deviate from 
specific aspects of national policy, the Mayor considers these differences necessary in 
ensuring that the Plan is consistent with the underlying aims of national policy. In fact, the 
tailoring of certain aspects of national policy to reflect London’s unique circumstances is 
essential if London is to deliver the overarching objective of sustainable development that 
national policy requires. The Mayor has sought to clarify this position through the minor 
suggested changes, which seek to update the original para 0.0.20 of the draft Plan as per 
below: 

 
 ’The policies in the new London Plan have been developed over a number of years and are 
supported by a proportionate evidence base. The New London Plan seeks to develop an 

                                                      
[1]  GLA Act section 41. 
3 NPPF 2012 paragraph 1 
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approach tailored for London to reflect the particular circumstances in the capital, and it 
will act as the key document shaping planning decisions across Greater London.’ 

 
6. The following section of this response sets out the rationale for those policies (or elements 

of policies) in the plan which could be considered to deviate from specific elements of the 
NPPF 2012 or specific elements of other relevant national policy, while contributing to the 
NPPF’s overall aim of sustainable development.   
 

7. In addition to the above, Policy SI11 Hydraulic Fracking can be considered to be 
inconsistent with the Written Ministerial Statement (Energy Policy: Written statement) 
which was published May 2018, this is also discussed below.  

 
 

Policy H2 (H) Small sites and small housing developments  
 

2. Policy H2 (H) states that boroughs wishing to apply affordable housing requirements to 
minor developments should only require this through a tariff approach to off-site 
contributions rather than seeking on-site contributions. Furthermore, boroughs are 
strongly encouraged to provide the flexibility for payments to be collected prior to the 
occupation of development, rather than prior to commencement of development. The 
intention of this approach is to help ensure that any contribution sought from minor 
development will not impact on deliverability.  
 

3. Supporting paragraph 4.2.12 recognises the significant unmet need for affordable housing 
in London and that for some boroughs, sites of ten or few units are the main source of 
supply and play an important role in contributing to affordable housing delivery. In view of 
these circumstances, the Mayor is supportive of the inclusion of policies requiring 
affordable housing from minor developments in Development Plans.  
 

4. Through a Written Ministerial Statement4, in November 2014 the Government set out that 
‘for sites of 10-units or less, and which have a maximum combined gross floor space of 
1,000 square metres, affordable housing and tariff style contributions should not be 
sought. This will also apply to all residential annexes and extensions’. Further guidance on 
this approach was provided in the PPG in 20165. 
 

5. This WMS and the PPG have to be read alongside the NPPF, which is clear that Plans 
should seek to meet their objectively-assessed need for market and affordable housing 
and, where a need for affordable housing has been identified, set out policies for meeting 
that need6. The NPPF also supports the delivery of mixed and balanced communities.  
 

6. As detailed in the Plan, and evidenced by the SHMA, London has a significant need for 
affordable housing. For many boroughs, minor development makes up a significant 
proportion of their housing supply7. If boroughs are unable to require affordable housing 

                                                      
4 Written ministerial statement – ‘Small scale developers’ – Brandon Lewis Minister of State, 

Department for Communities and Local Government November 2014 
5 Paragraph: 031 Reference ID: 23b-031-20161116 
6 NPPF 2012 paragraph 47, 50 
7 London Development Database data shows on average over the financial years 2014-2016 
completions of less than ten units made up 20 per cent of London’s total conventional completions 
and for four boroughs (Hammersmith and Fulham, Kingston upon Thames, Merton and Richmond 

upon Thames) represented over 40% 
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contributions on minor developments, then their ability to deliver the affordable homes 
identified by the SHMA, as required by the NPPF, is significantly curtailed. Policy H2 does 
not require boroughs to seek planning obligations from minor development. Boroughs 
which do so would be expected to enact any such requirements through their Local Plans, 
which must be supported by proportionate evidence and have regard to the proscription in 
Policy H2 on seeking affordable housing contributions in-kind. 
 

7. As recognised in the Court of Appeal’s Judgement on the legal challenge to the WMS8, 
while the WMS is set out in unqualified terms, that does not mean it must necessarily be 
applied without any consideration of its impact on delivering the aims of the Plan, 
including sustainable development. The purpose of the WMS was to remove the 
‘disproportionate burden of developer contributions’, however, a tariff-based policy can be 
developed which takes this into account, based on viability evidence, while still ensuring 
affordable housing contributions are secured where viable, particularly taking into account 
the value of residential development in London. Therefore, it is appropriate for the Plan to 
recognise the potential role of affordable housing contributions from minor developments 
in meeting local and strategic affordable housing needs.  
 

8. This approach has already been taken in some London Boroughs: 
 

• The Inspector examining Camden’s Local Plan9 concluded that it was appropriate for 
Camden to apply lower thresholds than national policy. This was justified by 
Camden’s affordable housing needs and evidence to show the scale of contribution 
that in-lieu contributions could make towards meeting local affordable housing 
needs. Furthermore, Camden prepared evidence which demonstrated the proposed 
tariffs would not jeopardise the delivery of small sites.  
 

• The London Borough of Richmond adopted a policy requirement for affordable 
housing on minor development in the Richmond Core Strategy 2009 (15.B Some 
form of contribution towards affordable housing will be expected on all new 
housing sites). In 2017 an inspector determining a planning appeal in Richmond 
concluded 10 that the need for affordable housing in Richmond should carry more 
weight than the 2014 ministerial statement on the subject. This followed a letter 
from PINS which acknowledged that the effect of the WMS was not to reduce the 
weight that should be given to the statutory development plan, or automatically to 
outweigh relevant development plan policies11. This was justified on the grounds 
that small sites comprise a significant proportion of Richmond’s housing supply and 
that the required levels of contribution would not harm the viability of developing 
small sites. In addition, there have been a significant number of appeal decisions in 
Richmond and other London Boroughs which, whilst acknowledging that the 
Ministerial Statement is a material consideration in determining planning 

                                                      
8 Secretary of State for Communities and Local Government v West Berkshire District Council and 
Reading Borough Council CI/2015/2559 [2016]  
9 Report on the Examination of the Camden Local Plan. 2017 Paragraph 64 

https://www.camden.gov.uk/ccm/cms-service/stream/asset/?asset_id=3586840&  
10  Appeal decision by S.J. Buckingham 29 June 2017, 2-4 Heath Road, Twickenham. Appeal Ref: 
APP/L5810/W/17/3168508  
https://www2.richmond.gov.uk/docs/ExaminationIndex/PI_Appeal_3168508.pdf 
11 https://www.richmond.gov.uk/media/13314/planning_inspectorate_reply-march-2017.pdf 

 

 

 

https://www.camden.gov.uk/ccm/cms-service/stream/asset/?asset_id=3586840&
https://www2.richmond.gov.uk/docs/ExaminationIndex/PI_Appeal_3168508.pdf
https://www.richmond.gov.uk/media/13314/planning_inspectorate_reply-march-2017.pdf
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applications, supported the councils’ decision that greater weight should be given to 
Development Plan requirements for contributions towards affordable housing from 
small sites where justified by housing need and other local circumstances.  

 

• Richmond has continued this approach in its Local Plan (2018), which requires a 
financial contribution to the Affordable Housing Fund commensurate with the scale 
of development for all minor development. The Inspector examining the Plan was 
satisfied that the scale of Richmond’s affordable housing needs, coupled with local 
evidence to show the requirement would not disproportionately burden the 
developer, justified the local requirement12.      

  
9. In conclusion, the Policy provides a tailored approach to deliver the affordable homes 

London needs as required by the NPPF. The purpose of the WMS and the PPG is not to 
preclude seeking contributions from small developments per se, but to ensure that small 
developments are not the subject to disproportionate burdens. The evidence presented to, 
tested at and accepted in the Camden and Richmond Local Plan examinations 
demonstrates that there are parts of London where seeking a contribution for affordable 
housing will not have that effect. Therefore, justification for a tailored approach has 
already been recognised through the examination of a number of borough development 
plan documents and appeal decisions. The London Plan seeks to recognise this and bring 
more minor development forward by simplifying the approach to affordable housing and 
promoting a tariff-based approach where appropriate.  

 
Policy H9 (A) Vacant Building Credit 
 
10. Section A of policy H9 sets out that, in most circumstances, the application of the Vacant 

Building Credit will not be appropriate. The Vacant Building Credit (VBC) policy was 
introduced by a WMS13 in 2014, and applies to sites where a vacant building is brought 
back into any lawful use or is demolished or replaced by a new building. In either case, the 
gross floorspace of the relevant vacant building(s) can be used as a ‘credit’ when the LPA 
calculates any affordable housing contribution. Affordable housing contributions may be 
required for any increase in floorspace.  The vacant building credit applies to vacant 
buildings that have not been abandoned. Prior to redevelopment almost all buildings can 
be described as empty or redundant, thus potentially the VBC has a very wide application. 
Further guidance was published in the Planning Practice Guidance in 201614. 

 
11. The aim of the VBC is intended to incentivise brownfield development, including the 

redevelopment or reuse of empty and redundant buildings.  It is based on the premise that 
affordable housing requirements may prevent those sites from coming forward.  

 
12. Policies H5, H6, H7 and H9 of the draft London Plan seek to meet London's affordable 

housing need in line with para 47 and 50 of the NPPF (2012). The vast majority of 
development sites in London are brownfield sites, most of which have existing buildings on 
them. Applying the VBC would significantly reduce London's ability to meet its identified 
need for affordable housing and is unlikely to lead to more sites coming forward.  

 

                                                      
12 Report to the London Borough of Richmond upon Thames. 2018 paragraph 36 and 37 
https://www.richmond.gov.uk/media/15774/lp_inspectors_report_and_main_modifications.pdf)  
13 Written ministerial statement (HCWS50)– ‘Small scale developers’ – Brandon Lewis Minister of 

State, Department for Communities and Local Government  November 2014  
14 Paragraph: 021 Reference ID: 23b-021-20160519 

https://www.richmond.gov.uk/media/15774/lp_inspectors_report_and_main_modifications.pdf
https://www.parliament.uk/documents/commons-vote-office/November%202014/28%20Nov%202014/2.%20DCLG-SupportForSmallScaleDevelopersCustomAndSelf-Builders.pdf
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13. The policies in the Plan seek to ensure suitable brownfield land comes forward for housing 
while ensuring that affordable housing is secured where viable and that the requirement 
for affordable housing is embedded in land values. The threshold approach to affordable 
housing allows sites which legitimately cannot meet the affordable housing threshold to be 
considered under the viability tested route and thus the VBC is not required as an incentive 
to bring those sites forward. In those circumstances, the London Plan already contains 
sufficient safeguards to ensure that the requirement for affordable housing does not 
adversely affect the redevelopment of brownfield sites. It is for this reason H9 A states that 
the application of the VBC will not generally be appropriate.  

 
14. This is considered to be consistent with the underlying objective of the PPG.  Moreover, 

any other approach would seriously jeopardise the prospects of meeting London’s 
affordable housing needs, which would place the Plan in conflict with other aspects of 
national policy. 

 
Policy H16 Gypsy and Traveller accommodation – definition  
 
15. The draft London Plan deviates from national policy by including a definition of Gypsies 

and Travellers that is broader than the one used by Government15. This is to address 
concerns that the existing Government definition does not recognise many Gypsies and 
Travellers, which is leading to their needs not being assessed or addressed sufficiently.  

 
16. Under the Public Sector Equality Duty (PSED) of the Equality Act 2010, the GLA is 

required to have due regard to the need to eliminate discrimination, advance equality of 
opportunity and foster good relations between different groups, with Gypsies and 
Travellers falling under the protected characteristic grouping of race. In line with this, and 
the NPPF’s aim of addressing the need for all types of housing, the Plan sets out a 
definition which more accurately reflects the diversity of the Gypsy and Traveller 
community, in order to ensure that their accommodation needs are properly taken into 
account for planning purposes. 

 
17. Because the draft London Plan definition is broader than that given in national policy, the 

minimum requirements of national policy will still be met. It is not considered that making 
adequate provision for a wider class of Gypsies and Travellers renders the London Plan 
inconsistent with national policy.    

 
Policy G2: London’s Green Belt  
 
18. The London Plan is consistent with the aims of the NPPF in providing strong protection for 

Green Belt land, whilst promoting its enhancement for appropriate uses.  
 
19. The 2012 NPPF (paragraphs 87-88) requires substantial weight to be given to any harm to 

the Green Belt in decision-taking, with inappropriate development, by definition, 
considered to be harmful to the Green Belt.  The Mayor strongly supports the continued 
protection of the Green Belt and a robust approach is therefore taken to achieve this.  
Hence, the starting point for London Plan policy G2A is to protect the Green Belt from 
inappropriate development, with a clear stipulation for refusal for development proposals 
that would cause harm. The Mayor does not consider there is any inconsistency with 
national policy in this respect. 

 

                                                      
15 Planning Policy for traveller sites 2015 – Department of Communities and Local Government.  
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20. The second part of G2A picks up on the uses that should be supported within the Green 
Belt. This reflects the intentions of the 2012 NPPF with regard to planning positively to 
enhance the beneficial use of the Green Belt (paragraph 81).  

 
21. With regard to Green Belt boundaries, the 2012 NPPF refers to boundaries being altered 

only in exceptional circumstances through a Local Plan review, in which context paragraph 
84 highlights the need to take account of sustainable patterns of development.  

 
22. Policy G2B is clear that removal of land from the Green Belt (“de-designation”) will not be 

supported, with support only applying to extensions.  The strong emphasis on the 
protection of Green Belt land is justified as the spatial strategy prioritises brownfield land 
for London to meet its growth in a sustainable way. The focus on prioritising brown field 
land is consistent with the NPPF. 

 
23. The supporting text for policy G2 (paragraph 8.2.1) highlights the provisions of the NPPF 

in managing development and defining Green Belt boundaries, hence they are not 
repeated. Policy G2 is therefore considered to be consistent with the aims of national 
policy whilst being tailored to the circumstances of London and the overall spatial 
development strategy.  

 
Policy SI11: Hydraulic Fracturing   
 
24. The Mayor’s policy is consistent with the 2012 NPPF against which the draft London Plan 

is being assessed.  
 
25. The Mayor, through the London Plan and other Mayoral strategies, has a clear strategy for 

delivering London’s energy needs as part of the overall approach to being lean, clean and 
green. Fracking is not supported as part of this mix, in line with the draft London Plan 
policies on climate change, reducing greenhouse gas emissions and improving air and water 
quality, which are consistent with broader UK and EU policy and legislation.  

 

26. Since the plan was drafted, a Written Ministerial Statement16 was released in May 2018 

which set out the Government’s intended approach to planning for shale gas and the 
weight that the Government expects to be given to its extraction and exploration. This set 
out that ’Plans should not set restrictions or thresholds across their plan area that limit 
shale development without proper justification.’  

 
27. Whilst Policy SI11 could be considered to be inconsistent with the WMS, the Mayor 

considers there to be proper justification for the approach set out in the draft plan, 
particularly with regard to climate change and carbon emissions, impacts on air quality, 
water stress and contamination, and impacts on Green Belt/MOL. In considering these 
matters, the Mayor has also had regard to the fact that the shale gas resource in London is 
not significant and that it is highly unlikely that there is any geologically suitable site.  

 
28. Having weighed up other policies and objectives concerned with the environment, energy 

and health, it is considered appropriate for the Mayor to set out a strategic policy to 
restrict fracking in the London Plan. 

                                                      
16 Energy Policy: Written statement – (HCWS690) made by Greg Clark Secretary of State for 

Business and Industrial Strategy  

 

https://www.parliament.uk/business/publications/written-questions-answers-statements/written-statement/Commons/2018-05-17/HCWS690
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