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needs of older people in London? In particular: 

a. Would the approach to affordable housing requirements be effective and 

justified in supporting the delivery of housing for older people? Would the 

definition of the different types of older persons’ accommodation in terms of 

use class (class C2 and C3) be effective and justified? Would it be appropriate 

in a strategic document?  

b. Would the ‘benchmark numbers’ set out in table 4.4 be justified?  

c. What would be the mechanism for monitoring this policy and would it be 

effective?  

d. Overall, would Policy H15 meet the objective of Policy GG4 in delivering the 

homes Londoners need?” 
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Draft London Plan Examination In Public: Matter 31 - 3159 (Strutt & Parker) 

M31.  Would Policy H15 provide a justified and effective approach to meeting the housing 

needs of older people in London? 

1.1. LCR supports the overall objectives of Policy H15 (section A), namely to encourage the London 

boroughs to meet the housing and care needs of London’s older population and to identify 

suitable sites for specialist housing provision. 

1.2. However, Policy H15 as currently drafted is not only problematic; it is unlawful in its attempt to 

prescribe all “extra care accommodation”, as defined, as being in C3 use (“dwellinghouses”). 

We expand on this below, noting that other objectors to Policy H15 at the draft Plan stage were 

of the same view, and also shared these concerns about the policy:  

 All extra care schemes providing a defined level of care and support to its residents would, 

if Policy H15 were adopted, fall within C3 use; and 

 Policy H15 makes no attempt to recognise “tenure” split and the fact that the biggest need 

is for elderly care provision for intermediate and private sale units. 

a. Would the approach to affordable housing requirements be effective and justified in 

supporting the delivery of housing for older people? Would the definition of the 

different types of older persons’ accommodation in terms of use class (class C2 and 

C3) be effective and justified? Would it be appropriate in a strategic document? 

1.3. LCR strongly contests the Council’s assertion that extra care accommodation, as defined in 

para. 4.15.3 of the text supporting policy H15, falls within Use Class C3. There is both a legal 

and a planning basis to this objection as set out below. 

Legal Assessment 

1.4. Attached to these representations at Appendix 1 is a legal opinion prepared by Gwion Lewis 

of Landmark Chambers. This opinion concludes that draft policy H15 would be unlawful, if 

published in its current form.  In particular, the attempt in the draft policy to prescribe all “extra 

care accommodation”, as defined, as being in C3 use (“dwellinghouses”), has no lawful basis 

in the Town and Country Planning (Use Classes) Order 1987.  By attempting to recast the 1987 

Order in this way, the Mayor is proposing to usurp a power that, in law, can only be exercised 

by the Secretary of State by making an order under s. 55(2)(f) of the Town and Country Planning 

Act 1990. 

1.5. In light of this advice, the statement that extra care accommodation falls within Use Class C3 

(as claimed in Policy H15(C) and paragraph 4.15.3 of the supporting text), must be removed. It 

is further suggested that Policy H15(C) be amended to make clear that Policies H5 and H16 
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are only engaged when specialist older persons housing falling within Use Class C3 is 

proposed. 

Planning Assessment 

1.6. Article 2 of the Use Classes Order defines ‘care’ as ‘the provision of personal care for people 

in need of such care by reason of old age, disablement, past or present dependence on alcohol 

or drugs or past or present mental disorder’. To satisfy the definition, and for a use to fall within 

Class C2, firstly some form of care has to be provided and secondly the recipient of the care 

has to be in actual need of it. By virtue of factors outlined below, and with reference to precedent 

appeal decisions and other best practice guidance relating to extra care housing (including 

recent schemes determined by the GLA), we consider that those extra care schemes providing 

a defined level of care and support to its residents will fall within Use Class C2. 

1.7. One of the main distinguishing features between a residential use (C3) and a care use (C2) is 

the degree of care for the person living in the accommodation. This point is supported by the 

Royal Town Planning Institute’s (RTPI) Good Practice Note 8 ‘Extra Care Housing development 

planning, control and management’. This states that: 

“…. the delivery of the domiciliary care component to individual residents is 

registered by the CQC. For planning purposes, this should clarify whether the 

development is regarded as a residential institution or a group of ‘ordinary’ 

dwellings.” 

1.8. The issue is also considered in: (i) the Housing Learning and Improvement Network (LIN), 

Viewpoint 20 paper – Planning Use Classes and Extra Care (November 2011); and (ii) the 

report ‘Housing our Ageing Population: Plan for implementation, published by the All 

Parliamentary Group on Housing and Care for Older People (November 2012). The Housing 

LIN Viewpoint Paper suggests that local planning authorities should ask themselves the 

following questions when considering whether a development falls within Class C2 (p. 4):  

 Are 24 hour care services available to all residents according to their needs? 

 Can residents receive/purchase care from the on-site team? 

 Has the developer opened similar schemes in other parts of the country? If so, what is the 

average age on entry, and how much care per week was purchased during the first year 

of operation? 

 What efforts have been made to link the scheme to the local community? 

 
1.9. The paper then lists further features which may point to a C2 classification: 

 The units are not for sale on the open market but are restricted by a S106 obligation 

requiring occupants to be either in need of a specified level of care or in receipt of a 

specified minimum package of care services and/or above a specified minimum age. 

 Applying eligibility criteria and undertaking an initial assessment of care needs with regular 

reviews and monitoring can reinforce this. 

 Given the additional costs involved in paying for care and accommodation, it makes sense 

for the units to be occupied by those in genuine need of care. 
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 The distinguishing feature of C2 establishments is the provision of personal care for those 

who need it. Where extra care units are restricted to those in need of care by reason of old 

age, this would fall within the definition of Use Class C2. 

 The provision of care is directly linked to the extra care unit, which cannot be occupied 

unless certain criteria are met. 

 The involvement of a registered Care Quality Commission care provider in the delivery of 

care. 

 The availability of care rather than an absolute requirement to receive a predetermined 

package may be sufficient, especially relative to older persons where a degree of future 

inevitable decline can reasonably be built into the model. 

 In the case of larger schemes providing a range of accommodation and care such as 

Continuing Care Retirement Communities (CCRC), the degree of integration of the various 

elements of the scheme into a wider total community. 

 

1.10. In 2015 the Housing LIN published ‘Extra Care Housing – What is it in 2015?’. This defines 

‘extra care’ housing as 

“… housing with care primarily for older people where occupants have specific 

tenure rights to occupy self-contained dwellings and where they have agreements 

that cover the provision of care, support, domestic, social, community or other 

services.” 

1.11. Until the publication of the current draft London Plan, the GLA had accepted the position that 

individual units within extra care schemes may have their own front door, but that functionally 

they are C2 uses (see paragraph 3.7.18 of the GLA’s Housing SPG 2016). The SPG rightly 

acknowledges that some extra care schemes (with a limited provision of care) might appear to 

be on the cusp of conventional C3 housing, but this is certainly not the case for all extra care 

uses as the analysis within the Housing SPG concludes. Ultimately, it is a matter of fact and 

degree in each individual case. 

1.12. There have been many appeal decisions which have explored the use class of extra care 

schemes and which fall in favour of a Class C2 use classification. Whilst LCR acknowledge that 

every scheme must be assessed on its own merits, the following two appeal and one GLA 

decisions issued within the past 24 months are relevant in the general conclusions that they 

provide: 

 

 Appeal: Balcombes Hill, Goudhurst (2017) (PINS ref. APP/M2270/W/16/3161379); 

 Appeal: Station Road, Sidmouth (2018) (PINS ref. APP/U1105/W/17/3177340); and 

 GLA precedent: St Mary’s Hospital Site in Sidcup (London Borough of Bromley, LPA Ref: 

13/00593/FULM). 

b. Would the ‘benchmark numbers’ set out in table 4.4 be justified?  

1.13. Table 4.4 puts all tenures into a single target. This approach is markedly different to Table A5.1 

of the current London Plan, which indicates that of the annualised benchmark target of 3,900 

units, 2,620 units should be for private sale (73%).  LCR therefore questions why the tenure 
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split set out within the adopted Plan is not retained within the draft Plan. If this tenure split is to 

be removed, the supporting text at paragraph 4.15.4 must be strengthened to acknowledge that 

the most pressing need is for private sale units. Without this inclusion, the emphasis of the Plan 

as currently drafted appears to be primarily on a requirement for affordable specialist housing 

units, which the evidence does not support as the most pressing need. 

1.14. In respect of section B(1) of Policy H15, LCR does not object to the recommendation that 

specialist housing schemes falling within Use Class C3 might contribute to the delivery of 

affordable units. However, LCR are strongly of the view that the Policy as currently drafted does 

not provide the level of flexibility that is necessary to address issues of local need in individual 

Boroughs. Nor does the policy address significant differences across the specialist housing 

sector in respect of use class and the level of care and support provided. This, in turn, is likely 

to impact upon the viability of providing affordable accommodation. 

1.15. Having regard to local needs, Table 5.1 of the adopted London Plan sets out an annualised 

benchmark of zero affordable rented units in 18 of the 32 London Boroughs and a requirement 

for 20 or fewer affordable rented units per annum in 28 of the 32 London Boroughs. In other 

words, applying the affordable housing thresholds and tenure splits set out in Policies H6 and 

H7 of the Draft Plan in accordance with draft Policy H15 would not reflect the latest evidence 

base. 

c. What would be the mechanism for monitoring this policy and would it be effective? 

1.16. No comments to make. 

d. Overall, would Policy H15 meet the objective of Policy GG4 in delivering the homes 

Londoners need? 

1.17. No.  A blanket policy seeking the provision of affordable housing on all extra care schemes is 

likely to make many such schemes unviable, detracting from, rather than promoting, efforts to 

deliver extra units to meet objectively assessed needs.  


