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EiP Secretariat 
GLA (Post Point 18) 
City Hall 
The Queen’s Walk 
London 
SE1 2AA 
 
 
By email: EIP.secretary@london.gov.uk 

 
Dear Sir/Madam, 
 
Draft New London Plan: Written Statement on Matter M24: Affordable Housing 
 
Thank you for giving us the opportunity to comment on the draft Matters ahead of the London Plan 
Examination in Public. 
 
We write on behalf of Guy’s and St Thomas’ Charity (the 'Charity'), which is an interested land owner and 
investor in the London Boroughs of Lambeth and Southwark, and wishes to submit a written statement to the 
Examination in Public on Matter 24.  
 

M24: Affordable Housing 

 

Would policies H5 to H8 provide a justified and effective approach to delivering affordable 
housing to meet the good growth objectives set out in Policy GG4? Overall, would they 
provide an effective strategic framework for the preparation of local plans and 
neighbourhood plans in relation to affordable housing? In particular, in relation to each 
policy: 
 
Policy H5 Delivering Affordable Housing 

a) Would the definition of ‘genuinely affordable housing’ and the Mayor’s ‘preferred 
affordable housing tenures’, include the affordable homes needed? 

b) Would the strategic target of 50% of all new homes to be genuinely affordable be 
justified in light of the identified need? 

c) In requiring major developments which trigger affordable housing requirements to 
provide affordable housing through the threshold approach, would the policy be 
effective in delivering the quantum of affordable housing required? 

d) Would the approach to affordable housing providers, public sector land and 
industrial land be justified and effective? 

e) In requiring on site affordable housing generally, would the policy provide 
adequate flexibility to take account of local circumstances? 

f) Does the approach taken in Policy H5 provide sufficient flexibility to take account 
of local circumstances? 

g) Overall, would the policy be effective in delivering the affordable homes needed? 
 

Policy H6 Threshold Approach to Applications 
a) Would the threshold approach to viability, with a fast track route and viability 

tested route, as set out in policy H6, be justified and effective? Would the 
threshold level of affordable housing as set out in Policy H6B be justified and 
effective? 

b) Would it provide a framework to increase delivery of affordable homes to meet 
the full range of identified need? 
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c) Would the approach taken to scheme amendments be effective in increasing 
delivery of affordable homes? 

d) Would the approach taken to determining benchmark land value be justified? 
e) Would the requirement to seek grants to increase the level of affordable housing 

to access the fast track route be effective in increasing speed of delivery? 
f) Would the review mechanism as set out in Policy H6E2 be justified and effective 

in increasing delivery? 
 

Policy H7 Affordable Housing Tenure 

a) Would Policy H7 be effective in delivering the tenure of affordable housing to meet 

the objectives of Policy GG4? 

b) In light of the identified need for low cost rental homes, would the split of affordable 

products in this policy be justified and effective? Would it provide sufficiently for 

boroughs to determine tenure locally to meet local needs and reflect local 

circumstances? 

c) Would the preferred affordable housing tenures be justified and effective in 

meeting identified need? 

d) Would the mechanism for review of the preferred tenures through supplementary 

planning guidance in 2021 be justified and effective? 

 

Policy H8 Monitoring Affordable Housing 

a) Would Policy H8 provide an effective framework for boroughs to monitor affordable 

housing? 

 

This written statement relates to draft policies H5 & H6 with specific emphasis on the draft New London Plan 

stance on ‘public land’. In particular we respond to Question H5 d) Would the approach to affordable housing 

providers, public sector land and industrial land be justified and effective? 

 

Written Statement 

 

The Charity wishes to make representations on paragraph 4.6.5 of the draft New London Plan which provides: 

 

 'The Mayor recognises that public sector land can play a significant role in meeting affordable 

housing need.  The threshold for public sector land (land that is owned or in use by a public 

sector organisation, or company or organisation in public ownership, or land that has been 

released from public ownership and on which housing development is proposed) is set at 50% 

to be considered under the Fast Track Route …' 

 

The Charity's concerns relate to the application of the 50% threshold to land transferred out of public ownership 

(ie the italicised words set out above).  The Charity considers that, as drafted, the policy will have an unjustified 

impact upon private landowners who wish to develop land in former public ownership for housing. 

 

The origin of the draft Policy 

 

We attach a background note on relevant planning policy and guidance on affordable housing.   
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Paragraph 4.6.5 has its origin in (and replicates) paragraph 2.36 of the Mayor's Affordable Housing and Viability 

SPG (August 2017), which supplements Policy 3.12 of the London Plan 2016.  The definition of public land set 

out in the SPG, however, has not been subject to examination.  The wording of the SPG was adjusted from 

that which was consulted upon.  Paragraphs 2.25 and 2.26 of the Consultation Draft of the SPG contained very 

different provisions in relation to public land, and paragraph 3.16 of the Consultation Summary (August 2017) 

provided that public sector land and land released from public ownership for housing delivery should meet the 

50% threshold to benefit for the Fast Track Route. 

 

The Mayor has also published a 'Practice Note' entitled 'Threshold Approach to Affordable Housing on Public 

Land' (July 2018) (the status of which is unclear since it is neither a development plan nor SPG and was not 

consulted upon with the SPG). 

 

Referring to the definition of public land in the SPG, the Practice Note makes it clear that the reason for including 

former public land within the definition of public land is one of anti-avoidance.  Paragraph 10 of the Practice 

Note states: 

 

 'One of the intentions of this definition is to ensure that the higher threshold cannot be avoided 

through the transfer of land to a separate company or organisation or through disposal of the 

land which would undermine the objectives of the higher threshold for public land.  However, 

where sites were disposed of and either have been redeveloped or were subject to a change 

of use prior to publication of the Mayor's Affordable Housing and Viability SPG, the 35% 

affordable housing threshold should apply.' 

 

The draft New London Plan: paragraph 4.6.5 

 

We have three points to make about the draft. 

 

Firstly, the inclusion of the italicised words within paragraph 4.6.5 will unjustifiably apply to privately owned 

land transferred by public bodies where the motivation for the transfer was not one of avoidance of the draft 

policy. 

 

The Charity's circumstances illustrate this point: 

 

The hospital at Guy's and St Thomas' has been supported by private charitable donations and endowments 

long before and since the NHS was created in 1948.  The Charity was created in 2015, and on 1 April 2015 

took over the assets and functions of the Guy's and St Thomas' Charity and Other Related Charities (the 'Old 

Charity').  Prior to the transfer in 2015, the Old Charity was designated as a public body by the Office for 

National Statistics ('ONS') for a short period.  In September 2011, the ONS included the Old Charity in the 

Public Sector Classifications Guide ('PSCG') as part of the 'public sector', because the ONS considered that 

there was significant ministerial control over the process of appointing trustees for the Old Charity. The 

designation was only given in 2011 but was derived from National Health Service Act 2006 which gave the 

Secretary of State for Health the power to appoint the trustees of the Old Charity. Other 'NHS charities' funded 

through voluntary donations were similarly classified as part of the public sector by the ONS in 2011.  

 

In 2014, the Department of Health ('DoH') outlined an approved process by which a charity fully independent 

of DoH control or influence could take over the assets and functions of an NHS charity.  The Charity was 
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created for this purpose, and on 1 April 2015, took over the assets and functions of the Old Charity (including 

land which has the potential to be developed for housing) by virtue of a Charity Commission scheme.  The 

Charity is not a public body. 

 

Earl Howe, the Parliamentary Under-Secretary of State, in his foreword to the DoH's report published in 20141, 

stated that the purpose of enabling NHS Charities (such as the Old Charity) to make a transfer of its assets to 

a charity wholly independent of DoH control (such as the Charity) was to "allow them to further develop the 

support they give to patients and enhance the opportunities they have for generating future income"   

 

The motivation for the transfer of the Old Charity's assets, therefore, to the Charity was wholly to do with the 

way in which the Charity was going to be able to operate as a charity in future, (including its future fundraising 

opportunities), and nothing to do with housing development or avoidance of planning policies relating to 

affordable housing.  The transfer of the Old Charity's assets had everything to do with the reorganisation of a 

charity to enable the Charity to have greater flexibility in its operations, especially fundraising. 

 

The second point we wish to make is that no timescale is placed on the policy referred to in paragraph 4.6.5.  

Land could have been transferred from public ownership in 2018 or 2008 and still be caught.  Land transferred 

before the policy is introduced cannot have been released from public ownership for 'avoidance' purposes, and 

should therefore expressly be excluded from the policy. It would be unfair to landowners if land transferred form 

public ownership before the introduction of the policy is caught. 

 

The third point relates to the reason for the transfer out of public ownership. As noted above, paragraph 3.16 

of the Consultation Summary of the SPG suggested a narrower approach to land that was formerly in public 

ownership.  It provided that the 50% threshold would only apply in a case where the release from public 

ownership was 'for housing delivery' or 'for housing development' (ie the purpose of the transfer was for housing 

development).  If this narrower approach to land formerly in public ownership is not adopted in the draft London 

Plan, this will result in the Mayor making decisions about the application of public monies required for public 

purposes other than housing.  This results in the unjustified assumption that planning and housing purposes 

are more important than other public purposes, without regard to the needs of other public sector purposes. 

 

The Charity's objects are a case in point.  These require it to apply its assets for charitable purposes relating 

to the Guy's & St Thomas' NHS Foundation Trust's purposes or the wider NHS.  Although it is wholly 

independent of DoH control, the beneficiaries of all its activities are the NHS, its staff and patients. Any return 

to the Charity from any development will all be applicable for public good.     

 

Summary 

 

We suggest that the definition of Public Land in paragraph 4.6.5 of the draft London Plan, as drafted, is 

unjustified and therefore unsound. As such, we suggest that the definition is amended for the reasons set out 

above as follows: 

 

                                                      
1 the DoH's 2014 report 'Review of the regulation and governance of NHS charities':  
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/291848/Response_to_the_review_of_
the_regulation_and_governance_of_NHS_Charities.pdf 

 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/291848/Response_to_the_review_of_the_regulation_and_governance_of_NHS_Charities.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/291848/Response_to_the_review_of_the_regulation_and_governance_of_NHS_Charities.pdf
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 'land that is owned or in use by a public sector organisation, or company or organisation in 

public ownership, or land that has been released from public ownership after the introduction 

of this policy for the purposes of housing delivery.' 

 

We consider that this amendment to the plan would rectify this element of the plan.  

 

Land transferred by NHS charities classified by the ONS in the PSCG in September 2011 as part of the 'public 

sector' to a charity independent of DOH control for the purpose of the reorganisation of the charity should be 

excluded from the category of land released from public ownership within paragraph 4.6.5 because the 

reorganisation of NHS charities after 2014 had nothing to do with the avoidance of planning policy or affordable 

housing requirements. Land transferred by NHS Charities before the policy is introduced should be excluded 

in any event. 

 

Should you wish to discuss the matter prior to the EiP, or if you require any additional information, please 

contact Julian Carter (07891 163118/jucarter@savills.com) or Iain Buzza (020 7075 2811/ 

ian.buzza@savills.com). 

 

 

Yours faithfully 

 
 
 
 
 
Savills 
 

mailto:jucarter@savills.com
mailto:ian.buzza@savills.com
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Guy's & St Thomas' Charity 

Note on planning policy and guidance on affordable housing 

1. Policy 3.12 of the London Plan 2016 provides (so far as relevant): 

'A. The maximum reasonable amount of affordable housing should be sought when negotiating on 

individual private residential and mixed use schemes, having regard to: 

a. current and future requirements for affordable housing at local and regional levels 

identified in line with Policies 3.8, 3.10 and 3.11 and having particular regard to the 

guidance provided by the Mayor through the London Housing Strategy, supplementary 

guidance and the London Plan Annual Monitoring Report (see paragraph 3.68)…' 

2. The 'supplementary guidance' referred to is currently the Mayor's Affordable Housing and Viability 

Supplementary Planning Guidance dated August 2017 (the 'SPG'). 

3. The SPG provides that applications which offer to provide at least 35% affordable housing do not 

need to submit viability information (the 'Fast Track Route').  Para 2.1 provides: 

'This SPG does not and cannot set a fixed affordable housing requirement.  Instead it provides a 

framework for delivering the maximum reasonable amount of affordable housing in the context of 

current London Plan Policies (3.10, 3.11, and 3.12) and past delivery.  It specifically focuses on 

viability by setting out more consistent, certain and transparent processes for the assessment of 

planning applications to accelerate planning decisions, thereby enabling more rapid delivery of new 

and affordable housing.' 

4. The 35% threshold becomes 50% in certain circumstances.  In a section headed 'Increasing 

affordable housing to 50 per cent', the SPG provides: 

'2.20 The Mayor has a clear long-term strategic aim for 50 per cent of new homes to be affordable.  

The approach to assessing viability and the threshold approach in this SPG are steps towards 

increasing the level of affordable housing delivered via the planning system.  As set out above, the 

approach to affordable housing will be a key consideration of the London Plan review, with the new 

Plan considering appropriate levels for thresholds or any other approaches. 

2.21 In order to increase affordable housing delivery generally, the Mayor will, in addition to delivery 

through the planning system, use his funding powers to increase affordable housing, and expect 

higher proportions of affordable housing on schemes developed by Registered Providers or those 

on publicly-owned land. 

2.22 All schemes are expected to maximise the delivery of affordable housing and make the most 

efficient use of available resources to achieve this objective in accordance with the London Plan.  

All applicants are expected to work with the LPA, the Mayor, and Registered Providers (where the 

applicant is not themselves an RP) to determine whether subsidy is available and ensure affordable 

housing delivery is maximised.  Where grant or other public subsidy is available and would increase 

the proportion of affordable housing over that which could otherwise have been provided, this should 

be utilised.  The higher proportion should be set out in the Section 106 agreement as being subject 

to grant availability, alongside the proportion viable without grant.' 

5. Following sections which deal with funding grants and registered providers, there is a section 

entitled 'Public land' which provides as follows (emphasis added): 

'2.33 It is widely recognised that land in public ownership should make a significant contribution 

towards the supply of new affordable housing.  Land that is surplus to public sector requirements 
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typically has a low value in its current use, allowing higher levels of affordable housing to be 

delivered.  For these reasons the Mayor has an expectation that residential proposals on public land 

should deliver at least 50 per cent affordable housing to benefit from the Fast Track Route. 

2.34 Where a public landowner has an agreement in place with the Mayor to provide 50 per cent 

affordable homes across a portfolio of sites, individual sites which meet or exceed the 35 per cent 

affordable housing threshold and required tenure split may be considered under the Fast Track 

Route.  Where such an agreement is not in place, schemes that do not provide 50 per cent 

affordable housing will be considered under the Viability Tested Route. 

2.35 Where 50 per cent affordable housing is delivered on public land, the tenure of additional 

affordable homes above the 35 per cent is flexible and should take in to account the need to 

maximise affordable housing provision. 

2.36 This will apply to land that is owned or in use by a public sector organisation, or a 

company or organisation in public ownership, or land that has been released from public 

ownership and on which housing development is proposed.' 

6. The draft London Plan currently mirrors the provisions in the SPG and provides as follows1 in Policy 

H5: 

'A. The strategic target is for 50 per cent of all new homes delivered across London to be genuinely 

affordable.  Specific measures to achieve this aim include: 

… 

public sector land delivering at least 50 per cent affordable housing on each site' 

7. Para 4.5.4B provides: 

'4.5.4B Public sector land represents an opportunity to deliver homes that can meet the needs of 

London's essential workers who maintain the function and resilience of the city.  The Mayor expects 

that residential proposals on public land should deliver at least 50 per cent affordable housing on 

each site.  Public sector landowners with an agreement with the Mayor may provide 50 per cent 

affordable housing across a portfolio of sites provided at least 35 per cent affordable housing is 

provided on each site, with the required affordable housing tenure split on the initial 35 per cent.' 

8. Policy H6 provides (so far as material): 

'B. The threshold level of affordable housing on gross residential development is initially set at: 

1) a minimum of 35 per cent; or 

2) 50 per cent for public sector land where there is no portfolio agreement with the Mayor' 

9. Paras 4.6.5 and 4.6.5A provide: 

'4.6.5 The Mayor recognises that public sector land can play a significant role in meeting affordable 

housing need.  The threshold for public sector land (land that is owned or in use by a public sector 

organisation, or company or organisation in public ownership, or land that has been released from 

public ownership and on which housing development is proposed) is set at 50 per cent to be 

considered under the Fast Track Route.  This is because these sites represent an opportunity to 

meet a range of objectives, including making better use of sites, improving services and delivering 

                                                      
1 The extracts which follow are from the latest version of the draft London Plan dated 13 August 2018, which is to be submitted for 
examination in public due to commence on 15 January 2019.  For the purposes of policies relating to affordable housing, there is no 
material difference between this latest draft and the draft (dated December 2017) that was consulted upon from 1 December 2017 to 
2 March 2018. 
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more affordable housing.  Moreover, as public assets, these landholdings should be used to deliver 

development and outcomes that are most needed by - and matter most to - the public. 

4.6.5A Public sector land also represents an opportunity to deliver homes that can meet the needs 

of London's essential workers who maintain the function and resilience of the city, such as those 

working in health, fire, police, transport and support services.  Where there is an agreement with 

the Mayor to deliver at least 50 per cent across the portfolio of sites, then the 35 per cent threshold 

should apply to individual sites.' 

10. The Examination Inspectors for the draft London Plan published their Draft Matters for 

Consideration at the Examination in Public in September 2018.  Matter 24 deals with the affordable 

housing policies, and question (c) in relation to Policy H5 states: 

'Would the approach to affordable housing providers, public sector land and industrial land be 

justified and effective?'2 

11. The consultation draft of the SPG had very different provisions with regard to public land3: 

'2.25 Generally the Mayor expects RP-led schemes and schemes on public land to deliver as much 

affordable housing as possible within the context of the requirements of London Plan policy 3.12. 

2.26 All applicants are expected to work with the LPA, the Mayor, and RPs to ensure affordable 

housing delivery is maximised from all sources.  On private sites this will include exploring the 

availability of grant and RPs' own funding to increase the numbers of affordable homes.  On public 

sector land this will include forgoing land value to increase the number of affordable units.  On a 

case-by-case basis it may also be appropriate to explore the potential to increase densities to make 

the delivery of more affordable homes viable.' 

12. The Affordable Housing & Viability SPG Consultation Summary (August 2017) stated: 

'Public land 

3.15 Some respondents considered that higher levels of affordable housing should not be sought 

from public sector land recognising the other purposes that the sale of land can contribute towards.  

Other respondents considered that public sector land should provide levels of affordable housing at 

or exceeding 50%. 

3.16 It is widely recognised that public sector land should make a significant contribution towards 

addressing the housing crisis.  Public land released for housing development typically has a low 

existing use value and has the potential to achieve higher levels of affordable housing.  For these 

reasons the revised guidance sets out that schemes on public land should provide 50% or the local 

plan strategic target to benefit from the Fast Track Route.  This will apply to land that is in ownership 

or use by the public sector or organisation owned by the public sector and to land that has been 

released from public ownership for housing delivery. 

3.17 In order to encourage public sector land owners to deliver higher levels of affordable housing, 

the guidance states that where a public sector landowner has an agreement with the Mayor to 

deliver 50% affordable housing across a portfolio of sites, the 35% threshold can apply on individual 

sites.' 

                                                      
2 It is not known if any consultation responses for the emerging London Plan addressed the issue of public land in affordable housing 
policy 

3 The consultation on the SPG ran from 29 November 2016 to 28 February 2017. 
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13. The Mayor has also published a 'Practice Note' entitled 'Threshold Approach to Affordable Housing 

on Public Land' (July 2018).  Its status is unclear since it is neither Development Plan nor SPG and 

was not consulted upon with the SPG.  Para 3 provides: 

'This practice note sets out further details on implementation of the affordable housing threshold for 

public land, establishing principles for how specific circumstances should be approached.' 

14. In a section entitled 'Definition of Public Land', the Practice Note provides: 

'9. The SPG defines (as does the draft London Plan) public land for the purposes of this approach 

as: Land that is owned or in use by a public sector organisation, or company or organisation in 

public ownership or land that has been released from public ownership and on which housing 

development is proposed. 

10. One of the intentions of this definition is to ensure that the higher threshold cannot be avoided 

through the transfer of land to a separate company or organisation or through disposal of the land, 

which would undermine the objectives of the higher threshold for public land.  However where sites 

were disposed of and either have been redeveloped or were subject to a change of use prior to 

publication of the Mayor's Affordable Housing and Viability SPG, the 35 per cent affordable housing 

threshold should apply. 

11. For the purposes of the affordable housing threshold for public land, public sector organisations 

and companies or organisations in public ownership will be determined with reference to the Public 

Sector Classifications Guide (PSCG) published by the Office for National Statistics.  This includes 

a range of national and local government bodies, public non-financial corporations and other 

organisations specified in the PSCG but excludes housing associations, universities and further 

education institutions.' 

15. The Practice Note also addresses the situation in which the public ownership vests in a freehold 

reversion or in a long leasehold interest.  Another 'anti-avoidance' provision for public land, this time 

leasehold, is found at paragraph 15: 

'… where a long leasehold has been disposed of by a public sector land owner for the purposes of 

development, the 50 per cent threshold will continue to apply.  This is to avoid the leasehold being 

disposed in order for the site to be considered under the lower threshold.' 

16. This provision echoes the purported intention in the Consultation Summary because it clearly 

targets disposals 'for the purposes of development' where the reason for the disposal is to evade 

the higher threshold.  It is at odds with the apparently wider approach taken for freehold transfers.  

There appears to be no rational reason for taking a different approach to land held as freehold or 

as long leasehold. 

 

January 2019 

Withers LLP 
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